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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue.
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Respondent determ ned a $1, 234 deficiency in petitioner’s
2000 Federal inconme tax. The issues are whether a $4,921
distribution to petitioner froman individual retirenent account
(IRA) was includable in his gross incone and is subject to the
10- percent additional tax inposed by section 72(t).

At the tinme the petition was filed, petitioner was a
resident of Deerfield Beach, Florida.

Backgr ound

Petitioner was enpl oyed by Preferred Respiratory from 1987
t hrough 1999. The conpany created an IRA for his benefit, and it
was adm ni stered by Sterling Trust Conpany (Sterling Trust). The
| RA had three assets: A cash bal ance, an Oppenhei ner Funds
investnment, and a participant’s note in a retail shopping center
project called Allen's Creek.? During the year at issue these
assets were valued at $96.83, $2,471.23, and $2, 353,
respectively. The Allen’s Creek project was nmanaged by BSB
Managenment G oup, Inc., which was owned by Bruce Butler (M.
Butler). Petitioner was the only nanmed beneficiary of the |IRA

In a letter dated March 13, 2000, Sterling Trust notified
petitioner of its intention to resign as trustee of his I RA on
April 30, 2000, because it was no |longer feasible to adm nister

accounts holding investnents affiliated with M. Butler

2 In the transcript this entity is referred to as Ellen’s
Creek, but all docunents refer to this as Allen s Creek.



- 3 -
Petitioner was informed that if he wanted Sterling Trust to
transfer the assets and cash directly into another I RA he would
have to forward to themthe appropriate forns of a successor
trustee before April 30, 2000. Sterling Trust explained that a
direct transfer of the IRA's assets and cash to another |RA
account on or before April 30, 2000, would not be reported to the
I nternal Revenue Service. Sterling Trust further explained that
if petitioner did not initiate a direct transfer into a successor
| RA, they would be forced to distribute the assets to him
directly, resulting in a reportable, taxable event that would
subject himto a “10% premature penalty” if he did not then
transfer the assets and cash into another IRA within 60 days of
the distribution.

Petitioner also received a letter regarding Sterling Trust’s
resignation as trustee fromM. Butler. M. Butler suggested JW
Cenesis Securities, Inc. (Genesis) as a successor trustee and
told petitioner to contact himfor the appropriate forns.

Petitioner did not contact Sterling Trust before their
resignation as his IRA trustee. On May 31, 2000, Sterling Trust
distributed all of the assets in the IRA directly to petitioner.
Omership of the Oppenhei ner Funds i nvestnent and the Allen’s
Creek note was transferred to petitioner, and Sterling Trust
i ssued petitioner a check for the cash balance. Petitioner

eventual | y cashed out the Oppenhei ner Funds i nvestnent and used
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t he noney, along with the I RA cash bal ance, for personal
expenses. M. Butler filed for bankruptcy in 2004, and
petitioner is currently pursuing a claimfor the recovery of his
Allen’s Creek investnent as one of M. Butler’s creditors.?
Petitioner does not dispute his ownership of the Allen’s Creek
not e.

Prior to trial, petitioner agreed and stipul ated that he
received and failed to roll over the distributed assets val ued at
$96. 83 and $2,471.23, representing the cash bal ance and the
Oppenhei ner Funds i nvest nent respectively. Petitioner disputes
the inclusion of the value of his Allen's Creek note in incone
and the inposition of the 10-percent additional tax.

Di scussi on

1. Tax Treatnent on Distributions

Section 408(d)(1) provides that any anmount paid or
di stributed out of an I RA shall be included in gross incone by
the distributee in the manner provided under section 72. Section
408(d) (3)(A) provides that section 408(d)(1) will not apply if
the entire anmount received froman |IRA distribution to the
i ndi vi dual for whose benefit the account is maintained is rolled
over into another IRA for the benefit of such individual no | ater

than 60 days after the receipt of the distribution.

8 Apparently petitioner also invested in another real
estate project wwth M. Butler. This investnent was not an asset
of petitioner’s Sterling Trust |RA
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Under section 408(d)(3)(A), petitioner had until July 31,
2000, to effectuate a tax-free rollover of the entire anount he
received fromthe distribution of May 31, 2000. Even though
petitioner agrees that he received and failed to roll over the
cash bal ance and Oppenhei ner Funds i nvestnent, he asserts that he
did roll over the Allen’s Creek note, or at |east that he
attenpted to. He testified that he signed papers with M. Butler
authorizing a rollover into an I RA adm ni stered by Genesis.
Unfortunately, petitioner presented nothing other than his own
testimony, which is nost unclear, that any rollover occurred on
or before July 31, 2000. As no IRA for petitioner’s benefit with
Cenesi s appears to exist, the 60-day exception to section
408(d) (1) cannot apply to this distribution.

Petitioner further alleges that his Allen’s Creek note was
m sappropriated by M. Butler. An alleged m sappropriation of
funds still does not qualify as a tax-free rollover, and there is
no exception or waiver of the 60-day rollover time period in
cases of fraud or enbezzlenent.* Accordingly, as provided by
section 408(d)(1), the entire $4,921 of the May 31, 2000, IRA
di stribution, which includes the Allen’s Creek note, is

i ncludable in petitioner’s 2000 gross incone under section 72.

4 Petitioner has not disputed the fair market val ue of
the Allen’s Creek note at the tinme of the distribution of the
note fromthe IRA. It would appear that if there was a theft,

the theft occurred after the distribution.
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2. 10- Percent Additional Tax on Early Distributions

Section 72(t) (1) inposes an additional 10-percent tax on
that portion of a distribution froma qualified retirenment plan
that is includable in the taxpayer’s gross incone. The 10-
percent additional tax does not apply to certain distributions as
set forth in section 72(t)(2). Cenerally these exceptions
i nclude distributions nade on or after the date the enpl oyee
reaches the age of 59-1/2, sec. 72(t)(2)(A (i), made to a
beneficiary on or after the death of the enpl oyee, sec.
72(t)(2) (A (1i), and when attributable to a disability of the
enpl oyee, sec. 72(t)(2)(A)(iii).

Petitioner does not argue that any of the statutory
exceptions under section 72(t)(2) apply to his situation, and
i ndeed none of themdo. Instead, he is seeking relief on the
grounds that because the distribution fromhis |IRA did not cash-
out his Allen’s Creek investnent he should not be subject to the
10-percent additional tax. He testified that he is having
financi al problens, needs the i medi ate use of the noney he
invested in the Allen’s Creek project, and that if he had
received this anmount as a cash distribution he would not object
to paying the tax owed.

However unfortunate petitioner’s situation may be, there is
no exception under section 72(t) for financial hardship. This

princi pl e has been applied consistently in cases dealing with
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premature | RA distributions. See Arnold v. Conmm ssioner, 111

T.C. 250, 255 (1998); Gllagher v. Comm ssioner, T.C. Meno. 2001-

34; Deal v. Commi ssioner, T.C Mno. 1999-352; Pulliamyv.

Conmi ssioner, T.C. Menp. 1996-354. Furthernore, there i s no

exception regarding in-kind distributions of | RA assets, and this
Court has repeatedly ruled that it is bound by the Iist of
statutory exceptions enunerated in section 72(t)(2). See, e.g.,

Arnold v. Commi ssioner, supra at 255; Schoof v. Conm ssioner, 110

T.C. 1, 11 (1998); dark v. Comm ssioner, 101 T.C 215, 224-225

(1993). As the legislative history of section 408(f), the
predecessor to section 72(t), explains, the purpose of the 10-
percent additional tax was to discourage early distributions from
retirenment plans because “Premature distributions frustrate the
intention of saving for retirenent”. S. Rept. 93-383, at 134
(1974), 1974-3 C.B. (Supp.) 80, 213. Petitioner is therefore
subject to the 10-percent additional tax under section 72(t) on
the entire amount of the |IRA distribution.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




